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MEMORANDUM-DECISION AND OR-
DER

GARY L. SHARPE, District Judge.

|. Introduction

*1 Asserting the public's constitutional
right of access, the Hearst Corporation
(hereinafter Times Union) seeks to inter-
vene and moves for disclosure of jury in-
formation in this high-profile criminal
case. (Dkt. No. 185.) The court interprets
the motion as seeking disclosure of the
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identities, addresses, and questionnaires of
the twelve regular trial jurors, and an order
directing court reporters to file unredacted
transcripts of the voir dire. (See id.) The
government and defendant Joseph L. Bruno
opposed disclosure during jury delibera-
tions, but were silent as to their post-trial
positions. (See Dkt. Nos. 192, 193.)

In light of the court's prior ruling in United
Sates v. Strevell, No. 05-CR-477, 2009
WL 577910, at *3 (N.D.N.Y. Mar. 4, 2009)
, the motion to intervene is granted. And
for the reasons that follow, Times Union's
motion for disclosure is granted in part and
denied in part such that: the court reporters
are directed to file unredacted transcripts of
the voir dire on the court's official public
docket; the request to disclose juror names
is denied as moot because their names were
publicly disclosed during voir dire; and the
request to disclose home addresses and
pretrial questionnaires is denied.

[1. Background

Assertions in Times Union's motion sug-
gest a misunderstanding of the underlying
record. Accordingly, the court begins with
an overview of the facts and law as it
relates to jurors.

A. The Bruno Prosecution and the Jurors

Before defendant Joseph L. Bruno's mid-
2008 resignation from the New York Le-
gislature, he was the Senate Mgjority L ead-
er and 43rd District Senator. Six months
after his resignation, he was indicted on
federal corruption charges. More than two
years before his indictment, he became the
subject of increasing public and press scru-
tiny, especially in the Capitol District area,
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which includes the 43rd District. During
that time, in addition to disclosing that he
was under investigation by federal authorit-
ies, Bruno became embroiled in afeud with
former Governor Spitzer, which eventually
degenerated into so-called “ Troopergate,” a
scandal in which Spitzer allocated State
Police resources to investigate Bruno's of -
ficial travel. As a result, during the period
preceding trial, there was incessant media
scrutiny of Bruno's conduct, public dis-
claimers of wrongdoing by Bruno, and
public pronouncements of support for
Bruno. Therefore, when the Northern Dis-
trict's random assignment wheel spun in
January 2009, this court inherited a contro-
versial prosecution, a statewide media
frenzy, and the irER?fding need to empanel
an impartial jury.

FN1. Most of the indicted conduct
related to Bruno's Albany activities,
and neither party sought a change of
venue. See FED.R.CRIM.P. 18
(place of trial), 21 (change of ven-
ue).

In February 2009, the court held its first
pretrial conference in chambers. Over the
parties’ objections, the court acknowledged
the public's right of access and permitted
the attendance of Times Union reporter,
Brendan Lyons. During that conference,
the court publicly scheduled a November
trial date, and discussed the anticipated dif-
ficulty of empaneling an impartial jury giv-
en the media frenzy and the source for pro-
is_;?\?gtive jurors, the Albany Division pool.

To prevent juror taint, the court
ordered strict compliance with the North-
ern Didtrict's Fair  Trial-Free Press
Guidelines. See N.D.N.Y. L.R. 23.1. Asto
jury selection, the court discussed the use
of questionnaires as a means to screen the
jury pool and expedite selection. Because

Mr. Lyons was present, Times Union was
fully cognizant of these rulings. (See
02/10/2009 Minute Entry.) On September
1, 2009, the court publicly reaffirmed its
decision to use questionnaires, shared
samples with the parties, and sought their
guidance on specific questions. (See
09/01/2009 Text Order, Dkt. No. 50.) After
proposals were submitted, the court con-
ducted another public pretrial conference
regarding questionnaire content. (See DKkt.
Nos. 52-53, 55-56; 09/15/2009 Minute
Entry.) Although the press chose not to at-
tend, Times Union later obtained a tran-
script of the proceedings. (See Dkt. No.
66.)

FN2. The Albany Division pool is
drawn from the counties of Albany,
Columbia, Greene, Rensselaer,
Saratoga, Schenectady, Schoharie,
Ulster, Warren, and Washington.
See General Order 24, Jury Plan for
the Random Selection of Grand and
Petit  Jurors  (“Jury  Plan”)
(N.D.N.Y.2009); see also 28 U.S.C.
§ 1863(a) (requiring a written plan
for the random selection of grand
and petit jurors).

*2 In early September, the court ordered a
special jury panel, and directed that 500
summonses be mailed to a random group of
citizens in the 20,000-member Albany Di-
vision pool. (See Jury Plan § IV.) Because
the pool is drawn from duplicative voter re-
gistration and motor vehicle records, both
experience and the Jury Plan anticipate less
than a 100% response rate. (See id.) The
court is also legally authorized to pre-
screen and excuse potential jurors under
appropriate circumstances. Accordingly, as
summonses returned, the court issued pub-
lic orders excusing numerous jurors, result-
ing in a final pool of approximately 300
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jurors.FN3

FN3. See 10/01/2009, 10/07/20009,
10/08/2009 Text Orders, Dkt. Nos.
69, 96, 98 (“Pursuant to 28 U.S.C.
88 1863, 1865, 1866, General Order
24, and authority engrafted on the
jury summons, the court will excuse
the potential jurors as identified in
the accompanying sealed document.
The court directs the Clerk of
Court, pursuant to the privacy rights
of the prospective jurors and as oth-
erwise permitted by law, to publicly
file this order and file the attach-
ment....")

As a further pre-screening measure, the
300 jurors were ordered to respond to a
written questionnaire on October 1, 2009. (
See Dkt. No. 215.) In accompanying in-
structions, the court advised the prospect-
ive jurors as follows: “[P]lease complete
the questionnaire honestly and to the best
of your ability. It is important that you an-
swer all questions as completely and can-
didly as possible. Please understand that
your completed questionnaire is strictly
confidential and will not be made public.” (
See id. at 1 (emphasis added).) The ques-
tionnaire contained fifty-five questions,
many asking for personal information such
as: prior arrests and criminal history; phys-
ical and mental impairments and disabilit-
ies; medical conditions and physician treat-
ment schedules, marital status, including
divorce and non-marital living arrange-
ments; unemployment; financial invest-
ments; activity in political campaigns and
organizations, including unions; political
affiliations; victimization; and personal
views regarding public officials. (Seeid. at
7-27).

The main purpose of the questionnaire was
to pre-screen the pool, and excuse jurors

who could not serve for various legal reas-
ons. Nonetheless, and because the parties
anticipated trial evidence relating to polit-
ical matters, ethical issues, investments,
and organized labor and unions, the ques-
tions were also relevant to the parties' as-
sessment of juror qualifications and the
need for further questioning during formal
voir dire. Obviously, the questions elicited
personal disclosures that normally receive
privacy guarantees in both the public and
private sectors. For these and other reas-
ons, the court promised confidentiality.
Once the completed questionnaires were
received, they were disseminated to the
parties subject to an order precluding fur-
ther disclosure. The names in the pool were
then randomly spun and the first seventy-
five jurors were instructed to report on
November 2, 2009.

Anticipating intense public and press in-
terest, and because of limited space, the
court authorized various advance accom-
modations. Partial spectator seating was re-
served for the press and public, and an
anteroom was wired so that the public
could see and hear the proceedings. The
press was also provided a separate room
for electronic communications. The court
authorized the public release of trial exhib-
its. And, the press negotiated “Realtime”
coverage with court reporters, thﬂﬁﬂbtaj n-
ing simultaneous trial transcripts.

FN4. Realtime permits simultan-
eous verbatim coverage through
computers, subject to court reporter
disclaimers concerning transcript
accuracy.

*3 With these arrangements in place,
twelve regular jurors were selected and em-
paneled on the morning of November 2.
The court used its routine struck selection
method. Each juror's name was publicly
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announced, and the jurors were seated ac-
cording to their pre-spun numerical order.
The court then asked questions, publicly
referring to the jurors by name. When the
court exhausted its questions, each party
asked questions, publicly referring to the
jurors by name. Throughout the selection
process, the court employed no measures to
preclude identity disclosure. Times Union's
suggestion to the contrary is wrong. The
public and press were free to hear the
names if they listened. Furthermore, Times
Union incorrectly states that the court pre-
cluded questions about questionnaire con-
tent. Obviously unfamiliar with the court's
practice, it misunderstood the court's in-
structions to the parties concerning the
scope of their questions. Other than time
constraints, the only limitations were relev-
ance and duplication, not questionnaire
content.

After three weeks, the proof concluded and
the court instructed the jury. (See
11/23/2009 Minute Entry, Dkt No. 173))
After deliberating for seven days, the jury
reported a partial verdict on Monday,
December 7. (See 12/07/2009 Minute
Entry, Dkt No. 194.) The jury failed to
reach a verdict on one count, and the court
declared a mistrial as to that count. (Seeid.
) The possibility of a retrial remains out-
standing since the government has yet to
announce its intentions.

After the verdict, and because of anticip-
ated media contact, the court met with the
jurors and explained their privacy rights.
The court told them that they were no
longer bound by restrictions on outside
contact, and that the decision to speak was
strictly a matter of individual choice. Hav-
ing seen post-trial coverage, the court
knows that Times Union identified and
contacted jurors. While some elected to

speak, others did not.

During the jury's deliberations, Times Uni-
on filed the instant motion on Thursday,
December 3. (See Dkt. No. 185.) Two days
later on the day the verdict was returned,
the parties responded and Times Union
sought an immediate ruling. (See Dkt. Nos.
192-93, 198.) Given the volume of other
matters then pending and, more import-
antly, the need for careful consideration of
the current issues, the court declined the in-
vitation to rule immediately.

B. Juror Policies and Procedures

Although the court did not preclude juror
identification, there are rules adopted by
this district and federal courts that have a
bearing on disclosure of juror information.
Designed to protect the privacy of jurors
and others involved in federal litigation,
these rules acknowledge the fundamental
reality of modern life: personal privacy isa
shrinking domain in need of robust safe-
guards.

Arguably, federal law criminalizes the un-
authorized disclosure of juror information.
See 28 U.S.C. § 1867(f). Because of this
statute, as well as concerns for privacy and
public confidence in judicial integrity, the
United States Judicial Conference, through
the Administrative Office of United States
Courts, has authored guidance on this sub-
ject. Generally, juror information is con-
sidered private, and courts are encouraged
to protect it. See, e.g., GUIDE TO JUDI-
CIARY POLICIES AND PROCEDU

Vol. 10, Ch. 3, 88 310.10, 330.20.

Thus, court reporters are directed to redact
juror identities from trial transcripts, and
judges are asked to preclude public disclos-
ure of jurors names by using a numeric
identifier. See Memorandum from James C.
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Duff to Chief Judge of the U.S. Dist.
Courts: Protecting Privacy Interests in Voir
Dire Transcripts at 3 (April 22, 2009),
available at http://
jnet.ao.dcn/Memos/2009__ Archive/Dir904
8.html.

FN5. The GUIDE TO JUDICIARY
POLICIES AND PROCEDURES is
available at: ht-
tp://jnet.ao.dcn/Guide

__New/Vol 10 Public__ Access
_and__Records/ Ch__
3 Privacy _ pdf.html.

*4 To support this policy, a new federal
rule was enacted in 2007 authorizing the
redaction of home addresses and other in-
formation. See FED.R.CRIM.P. 49.1.
Northern District rules preclude disclosure
of home addresses. See N.D.N.Y. L.R. 8.1;
N.D.N.Y. General Order 22, § 11.2. In the
interests of justice, the court may keep jur-
or names confidential. See 28 U.S.C. 8
1863(b)(7); Jury Plan § X. Upon written
application, juror names may be released to
the press after trial. See Jury Plan § X11(B).
Juror questionnaires are court property and
subject to privacy restrictions. See id.
Lastly, juror identities are not to be dis-
closed in either the public docket or court
transcripts. See id. Upon written applica-
tion, the court may order reporters to file
unredacted transcripts. Seeid.

As for jury selection, judges are authorized
to pre-screen jurors and excuse them for
multiple reasons, including: felony convic-
tions or pending felony charges; physical
or mental infirmities; citizenship; English
comprehension; principal caretaker for
aged, infirm, or children; age-under 18 or
over 70; traveling distance; jury service
within the preceding two years, occupa-
tion-active military, volunteer safety per-
sonnel, sole business proprietor, or practi-

cing attorney, physician, dentist, clergy, or
registered nurse; undue hardship or ex-
treme inconvenience; or inability to render
impartial jury service. See 28 U.S.C. 8§
1863(5), 1865, 1866(c); Jury Plan, 8§88 VII-
X; see also United Sates v. Elliott, 363
F.Supp.2d 439, 442-43 (N.D.N.Y.2005)
(discussing authority of the Federal Rules,
Local Rules, and General Orders in gov-
erning criminal procedures). Screening is
frequently accomplished through question-
naires filed in advance of selection, inform-
ation disclosed in summons returns, juror
biographical forms completed on the first
day of trial, and jurors answers during se-
lection. When questions in open court call
for disclosure of personal details deserving
privacy protection, confidential answers
are typically provided at sidebar.

I11. Discussion

In this age of instant access to all forms of
information and the resulting personal se-
curity concerns, courts are called upon to
balance the privacy rights of citizens con-
stitutionally called to duty as jurors in a
criminal case against the right of fellow
citizens to invade their privacy under the
Constitution and common law. See U.S.
CONST. art. I11, 82, cl. 3 (“The Tria of all
Crimes ... shall be by Jury...”); U.S.
CONST. amend. VI (“In al criminal pro-
secutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial
jury of the State and district wherein the
crime shall have been committed....”).

Times Union implies that the First Amend-
ment permits universal public access to all
juror information utilized in the jury selec-
tion process. Because the court interprets
the selection process as including more
than just voir dire, it disagrees. Some in-
formation is privately housed in court re-
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cords and is not publicly disclosed, includ-
ing juror addresses and other personal and
private details used by the court to pre-
screen prospective jurors and excuse those
with legal cause. Arguably, such informa-
tion is accessible only through the common
law, if at all.

*5 Regardless of whether the right of ac-
cess is premised on the First Amendment
or common law, the openness of criminal
trials has historically been recognized as an
indispensable attribute of the Anglo-
American legal system. See Richmond
Newspapers, Inc. v. Virginia, 448 U.S. 555,
569 (1980) (plurality opinion). Thus,
“since the development of tria by jury, the
process of selection of jurors has pre-
sumptively been a public process with ex-
ceptions only for good cause shown.”
Press-Enterprise Co. v. Superior Court of
Cal., 464 U.S. 501, 505 (1984). “The value
of openness lies in the fact that people not
actually attending trials can have confid-
ence that standards of fairness are being
observed ... [which] enhances both the ba-
sic fairness of the criminal trial and the ap-
pearance of fairness so essential to public
confidence in the system.” Id. at 508
(citation omitted). Both the First Amend-
ment and the common law recognize open-
ness as the norm.

Clearly, the First Amendment governs ac-
cess to voir dire, which is traditionally con-
ducted in open court. So too, it arguably
extends to documents used to facilitate voir
dire. On the other hand, the common law
focuses on judicial documents, not formal
proceedings. Judicial documents are pub-
licly accessible if they influence quintes-
sential judicial functions. See generally
Strevell, 2009 WL 577910, at *3-5. Under
either right, access is qualified. Thus, al-
though both presume access, that presump-

tion may be outweighed by privacy con-
cerns that present either higher values
(First  Amendment) or countervailing
factors (common law). See id. a *4; see
also Globe Newspaper Co. v. Superior
Court, 457 U.S. 596, 606 (1982) (right to
access criminal trials is qualified); ABC,
Inc. v. Sewart, 360 F.3d 90, 98 (2d
Cir.2004) (same).

As to either higher values or countervailing
factors, access can be denied to preclude
disclosure of sensitive information if it is
shown “that the denial is necessitated by a
compelling governmental interest, and is
narrowly taillored to serve that interest.”
Globe Newspaper Co., 457 U.S. at 606-07;
see also Press-Enterprise Co., 464 U.S. at
510. In criminal trials, there are a series of
competing, and at times overlapping, in-
terests. The public's access rights and the
accused's constitutional right to a public
trial converge with the accused's right to
trial by an impartia jury. And these com-
peting interests further vie with the jurors
“legitimate privacy interests,” compelling
interests that protect sensitive information
that may endanger, harass, intimidate, or
embarrass. Press-Enterprise Co., 464 U.S.
at 511-12. Numerous courts have found
privacy interests worthy of protection as
higher values or countervailing factors. See
Srevell, 2009 WL 577910, at *4-5
(collecting cases).

The interest in protecting jurors privacy
rights strengthens the integrity of our
justice system by assuring their rights to
safety and privacy and by encouraging the
candor of impaneled and prospective jurors
and future venire. See, e.g., United States
v. King, 140 F.3d 76, 79 (2d Cir.1998). In
closing voir dire, the District Court in King
explained that “[p]rospective jurors, if
made aware that their views will be pub-
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licly disseminated in the next day's news-
papers or radio or television broadcasts,
will be under pressure not to express un-
popular opinions relevant to their choice as
trial jurors.” 1d. (citation omitted); see also
In re Disclosure of Juror Names and Ad-
dresses, 592 N.WwW.2d 798, 799
(Mich.Ct.App.1999) (qualifying the right
of access based on trial court's “discretion
to impose appropriate restrictions on the
manner and time of disclosure, and in some
circumstances ... to refuse disclosure, in or-
der to ac'gR[Emodate al the interests of
justice”); In re SC. Press Assn, 946
F.2d 1037, 1043 (4th Cir.1991) (“[F]ear of
publicity that might be given to answers of
venirepersons during voir dire may so in-
hibit or chill truthful responses that an ac-
cused is denied the fair trial to which heis
entitled under the [Constitution].”); United
States v. Colabella, 448 F.2d 1299, 1304
(2d Cir.1971) (“It is too much to expect of
human nature that a juror would volunteer
in open court, before his fellow jurors, that
he would be influenced in his verdict by a
newspaper story of the trial.”).

FNG6. “[U]nlimited access could un-
dermine our justice system. That
frankness would be jeopardized if
jurors refrained from speaking
freely because they fear for their
safety should their names and com-
ments become public knowledge.
To ensure conscientiousness and
thorough deliberations, trial courts
need some discretion to ameliorate
jurors' legitimate fears by imposing
suitable restrictions on media access
to jurors names and addresses. By
allowing the trial court this discre-
tion, we further protect the integrity
of the jury system by building pub-
lic confidence that the court will
shield jurors from danger and ab-

use.” In re Disclosure of Juror
Names and Addresses, 592 N.W.2d
at 808.

*6 In balancing these interests, the court
must in its discretion “make a sensitive ap-
praisal of the climate surrounding a trial
and a prediction as to the potential security
or publicity problems that may arise” be-
fore, during, and after the proceedings.
United States v. Childress, 58 F.3d 693,
702 (D.C.Cir.1995); see also United States
v. Brown, 250 F.3d 907, 914-15 (5th
Cir.2001) (holding that the trial court may
refuse to allow the media to inspect docu-
ments that are not a matter of public record
and that such refusal does not operate as a
prior restraint). The conclusion of the trial
does not remove the jurors' interest in pri-
vacy and protection from harassment. See
United States v. Gurney, 558 F.2d 1202,
1210 & n. 12 (5th Cir.1987); see also
United States v. Harrelson, 713 F.2d 1114,
1118 (5th Cir.1983) (“Common sense tells
us that a juror who has once indicated a
desire to be let alone and to put the matter
of hisjury service behind him by declining
to be interviewed regarding it is unlikely to
change his mind; and if he does, he is a-
ways free to initiate an interview.”); but
see Forum Commc'ns Co. v. Paulson, 752
N.W.2d 177 (N.D.2008) (finding blanket
post-trial closure of questionnaires unwar-
ranted where trial court's articulated reas-
ons-that the court promised confidentiality
to jurors and that a defendant in a prior,
unrelated case had harassed jurors
insufficient to overcome presumption of
public access).

Additionally, the privacy rights of pro-
spective jurors extends to matters having
nothing to do with their formal selection as
trial jurors. For instance, under the Federal
and Local Rules, addresses are not dis-
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closed to the parties or the public. Instead,
generic information is provided, namely,
county and city, town, or village of resid-
ence. Such information is entirely suffi-
cient to facilitate juror selection. As for
privacy and security, the court is mindful
that in this technological age, the internet
savvy can easily use specific addresses to
obtain satellite photographs of any juror's
front porch. And, while anecdotes do not
control constitutional or common law
policy, this district has experienced the
Eﬂry caused by unwarranted disclosure.

Simply put, the parties and the public
are entitled to no more than generic ad-
dresses. Thus, jurors' rights to security and
privacy unguestionably outweigh the me-
dia's need for aroadmap to their doorsteps.

FN7. In an unrelated case, a pro se
civil rights prisoner gained access
to a female juror's identity and ad-
dress during voir dire, and sub-
sequently traumatized her by re-
peatedly mailing inappropriate let-
ters.

Privacy rights also extend to juror informa-
tion disclosed for pre-screening purposes.
The court routinely solicits sensitive in-
formation from potential jurors and uses it
to excuse them for legal or discretionary
cause. For example, the court would
routinely excuse a woman suffering from
breast cancer unable to serve because of
ongoing chemotherapy treatments, or
would disqualify an otherwise reputable
citizen because of a foolhardy criminal
conviction in his distant past. While the
private disclosure of this type of informa-
tion is a part of the jury selection process,
the court cannot conclude that the public's
right to access such information outweighs
a citizen's privacy rights, especialy when
that citizen is performing a civic function.

FN8

FN8. Whether disclosed in sum-
mons returns, biographical data
forms, or pretrial questionnaires,
such information is typically con-
tained in what are likely judicial
documents that influence a quintes-
sential judicial function
(pre-screening), which would there-
fore be subject to the common law
right of access. It is unclear,
however, whether pre-screening is a
function quintessential to an other-
wise public trial. Regardless, the
court need not resolve the issue be-
cause a juror's right to privacy is a
countervailing factor which may re-
but the presumption of access.

*7 With these principles in mind, the court
turns to the specific relief sought in this
case. While district rules and federal policy
would have warranted non-disclosure of
juror identities before deliberations were
concluded, the court publicly announced
their names when they were seated and
they were then periodically identified dur-
ing subsequent questioning. The parties
had complete and uncompromised access
to juror names. Thus, there was no poten-
tial prejudice to Bruno's right to a fair trial.
More importantly, the press had full voir
dire access to the jurors names. The press
was never barred from the courtroom and
were provided with an overflow room with
a live video and audio feed of all proceed-
ings. Additionally, jurors were apprized of
their right to speak with the press after the
verdict was rendered, and several elected to
do so. Under these circumstances, the pub-
lic's right to access was not abridged, and
the motion is denied as moot. However, the
court directs the court reporters to file un-
redacted voir dire transcripts. While the re-
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porters have complied with district rules,
there is no need for further redaction.

As to juror addresses, the district's rules
preclude disclosure. In fact, the addresses
have never been disclosed to the public or
the parties, and they are housed in private
judicial records. While those private re-
cords arguably constitute judicial docu-
ments subject to the common law, the pre-
sumption of access is outweighed by each
juror's countervailing right to privacy.

As to the questionnaires, the motion is also
denied. Times Union seeks only First
Amendment access, arguing that voir dire
was partialy conducted behind closed
doors. This argument ignores the dual pur-
pose of the questionnaires. First, several
guestions called for disclosure of sensitive
matters that enabled the court to exercise
its pre-screening function. While the court
obviously did not excuse those who ulti-
mately sat, that does not mean that those
jurors did not disclose private aspects of
their lives deserving privacy protection.
Second, non-pre-screening questions un-
doubtedly provided the parties information
about juror backgrounds in the context of
anticipated evidentiary matters. That in-
formation was designed to facilitate further
voir dire questioning at the parties' discre-
tion, and ultimately the exercise of their
peremptory challenges.

To the extent the questionnaires disclosed
personal details pertinent to the court's pre-
screening function, that information is not
traditionally public. To the extent the ques-
tionnaires served the secondary purpose of
providing the parties with juror information
and views that could be impacted by the
trial evidence, such information is often
public if appropriate questions are openly
asked during voir dire. Here, the parties
could have asked relevant questions, re-

gardless of questionnaire content. Obvi-
ously, the court cannot resurrect the pro-
cess and certify that the parties would have
asked more or different questions in the ab-
sence of the questionnaires. Ultimately,
and depending on the particular question at
issue, public access is subject to mixed
First Amendment and common law analys-
is. In any event, since access is qualified
under either right, the ultimate question is
whether the jurors rights to privacy out-
weigh the presumption of access. There-
fore, as far as the pre-screening questions
are concerned, the court has already found
that public access must give way to juror
privacy rights.

*8 Asto the remainder of the questions, the
court concludes that the jurors rights to
privacy represent higher values in the con-
text of this case. Balancing the competing
interests, disclosure is contrary to justice.
“IThe] right to privacy is a legitimate gov-
ernmental concern, even where a potential
juror makes no affirmative request to bein-
terrogated in camera regarding matters of a
personal nature ... [or where] no opportun-
ity to request an in camera proceeding was
presented to the venire.” In re Derderian,
M.P. No. 06-835, 2006 WL 2942786, at *6
(R.1.Super.Oct.12, 2006). The potential
that this jury would become the subject of
relentless public scrutiny simply because
they honored their constitutional duty is
too great a price to be endured. Moreover,
while not determinative or controlling, the
court expressly promised the jurors that
the information they disclosed in the ques-
tionnaires would remain confidential until
each juror in hisor her individual capacity
waived that confidentiality. At no point in
the questionnaire or during the proceedings
did the court indicate that prospective jur-
ors would be subjected to the type of ex-
tensive publicity that the selected jurors
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have been subjected to during trial and
after reaching a verdict.

More importantly, however, the nature of
the information disclosed in anticipation of
the trial evidence deserves protection be-
cause it is extraordinarily personal and
sensitive. As already noted, disclosures in-
cluded information about divorce, living
arrangements with significant others, un-
employment, union activity, persona fin-
ancial investments, victimization, political
activity, and personal views about public
officials. Ultimately, the sensational nature
of this case and the public attention it has
received is readily apparent, as evidenced
by, among other things, hundreds of news
articles. The nature of the charges and the
emotional and political climate surround-
ing this trial are important factors that the
court has considered. It should also be
stressed that “[&] trial judge is usually well-
aware of the ambience surrounding a crim-
inal trial....” United States v. Eufrasio, 935
F.2d 553, 574 (3d Cir.1991). Thus, the
court concludes that jurors privacy rights
embody higher values and countervailing
factors that preclude disclosure of the ques-
tionnaires under either tl&?\lgirst Amend-
ment or the common law.

FN9. In closing, the court makes
two additional observations. First, it
has considered disclosure of redac-
ted questionnaires, but determined
that the pre-screening and privacy
protected information is so inter-
twined that meaningful redaction is
unavailable. And second, there re-
mains the risk of future juror taint if
the government elects to prosecute
the mistrial count.

I'V. Conclusion

WHEREFORE, for the foregoing reasons,
it is hereby

ORDERED that:

1. The motion to intervene is GRAN-
TED;

2. The motion to disclose juror names is
DENIED as moot;

3. The motion to disclose juror home ad-
dresses and questionnairesis DENIED;

4. The court reporters are directed to file
unredacted transcripts of the voir dire
proceedings; and

5. The Clerk of Court is hereby directed
to file under seal the pre-trial question-
naires of the twelve regular jurors, to be
unsealed only upon further order of this
court or the Second Circuit Court of Ap-
peals; and it is further

*9 ORDERED that the Clerk provide a
copy of this Memorandum-Decision and
Order to the parties.

IT 1SSO ORDERED.

N.D.N.Y.,2010.

U.S. v. Bruno

--- F.Supp.2d ----, 2010 WL 749558
(N.D.N.Y.)
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